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Compliance Oversight: Responsibilities
and Best Practices

s health care organizations grapple with changes
in care delivery and payment and the ever-
expanding rules and regulations associated with
them, their boards will need to focus more on an area
of governance responsibility that traditionally has re-
ceived less attention: compliance oversight, an obliga-
tion that flows from the board’s fiduciary duty of care.

Several factors are driving the
need for boards of both for-profit
and nonprofit organizations to de-
vote more attention and resources
to their compliance oversight re-
sponsibilities. According to an April
article in Deloitte’s Risk & Compli-
ance Journal, boards recognize that
ethics and compliance risks are
among the most critical concerns
confronting their organizations.
State and federal laws, recent case
law and the U.S. Federal Sentenc-
ing Guidelines have expanded the
expectations of governing boards,
the article notes, and contribute to
a lower tolerance for boards that fail
to live up to their fiduciary duties.

The Medicare Conditions of Par-
ticipation and the Affordable Care Act
further underscore the board’s obliga-
tions, says Monte Dube, partner and
member of the health care depart-
ment at Proskauer, Chicago. “Health
care organization management can-
not avoid sharing compliance risks
and problems with their boards, be-
cause the buck stops with the govern-
ing body on these issues,” he says.

With clear and increasing focus on
board accountability for compliance
oversight, data indicating that only
about half of hospital boards have
audit and compliance committees,
and that these committees may meet
less frequently than other board com-
mittees, could raise questions about
how or how well health care boards
are discharging this governance re-
sponsibility.

These questions “touch a nerve,”
says Virginia Evans, general counsel
and corporate compliance officer of
Centra Health, Lynchburg, Va., espe-
cially if board members are not aware
that they may face full board and per-
sonal liability if compliance responsi-
bilities are overlooked.

These and other issues facing the
system recently prompted Centra
Health to strengthen its board’s focus
on compliance oversight.

“Centra Health had grown organi-
cally over the years through mergers
and affiliations from its original foot-
print to cover a larger geographic area
roughly the size of the state of New
Jersey,” Evans says. “Centra outgrew

its early board structure. The role of
the compliance officer reporting to
the board and the importance of an
effective compliance program were
not clearly outlined.”

The system took several steps to
remedy the situation: It reorganized
and reduced the size of its board;
sought members with certain compe-
tencies; drafted charters for all board
committees, including the audit and
compliance committee; and endeav-
ored to match board member compe-
tencies to committee work.

“We now have a certified public ac-
countant on our board who chairs the
audit and compliance committee,”
Evans says. “I work with the commit-
tee chair to orient new committee
members to their roles and respon-
sibilities, with the chief executive and
chief financial officers in attendance.
We also conduct regular lunch-and-
learn sessions for board members on
current compliance topics and recent
cases involving hospital compliance
issues and board liability.”

Working with outside counsel, Cen-
tra Health developed templates to en-
hance oversight of compensation ar-
rangements with physicians. The tem-

Trustee Workbook is
made possible through the
generous support of

FurstGroup

Defining and refining healthcare leadership.

BY MARY K. TOTTEN

Trustee NOVEMBER/DECEMBER 2014 17



plates provide guidance on terms and
conditions that should be addressed
in contracts with employed physicians
and professional service agreements,
including set ranges of compensation
within fair market value, recruitment
agreements, income guarantees, med-
ical directorships and other medical/
administrative duties.

“The board’s audit and compliance
committee reviews all such physician
arrangements against these tem-
plates,” Evans says. “Any changes to
the template require prior approval
from the general counsel and the au-
dit and compliance committee before
they are sent to the full board.”

The overall message the system
tries to convey is that effective com-
pliance oversight can be a money-
saver if an organization invests up
front in building institutional knowl-
edge and has the infrastructure to
support it, she says.

DRIVERS OF
EFFECTIVE OVERSIGHT
In its January 2005 supplemental
compliance program guidance for
hospitals, the Office of Inspector
General emphasizes the importance
of board involvement in compliance
efforts: “ ... the OIG strongly encour-
ages the participation and involve-
ment of the hospital’s board of di-
rectors, officers (including the chief
executive officer (CEO)), members of
senior management, representatives
from the medical staff and clinical
staffs, and other personnel from vari-
ous levels of the organizational struc-
ture in the development of all aspects

of the compliance program ... .”
Capable oversight of compliance
activities depends on trustees’ having
a basic understanding of what makes
hospital compliance programs effec-
tive [see OIG Recommendations for
Compliance Programs]. Further, in its

February 1998 compliance program
guidance for hospitals, the OIG states
“that every effective compliance pro-
gram must begin with a formal com-
mitment by the hospital’s governing
body to include all of these elements
that are applicable.”

Yet, when it comes to effective-
ness, Dube notes, form is secondary
to function. “Any organization can
have a state-of-the-art compliance
program or plan that merely gathers
dust,” he says. “The key is for the plan
to be effectively implemented. Boards
need to ask what processes their or-
ganizations have in place to ensure
that the compliance program is being
properly executed.”

In general, he says, compliance ef-
fectiveness is directly related to an or-
ganization’s resources and commit-
ment at the top. Large organizations
tend to have more robust infrastruc-
ture in place, but that alone does not

OIG Recommendations for Compliance Programs

he Office of Inspector General suggests that hospitals
consider adopting the following seven elements com-
mon to effective compliance programs.

1. Designate a compliance officer and compliance
committee. This corporate officer should be a member of
senior management and have direct access to the board
and chief executive, all senior management and legal coun-
sel. He or she should report regularly to the board and
be supported by an organizational compliance
committee comprising people with various re-
sponsibilities in the organization (finance, audit,
human resources and others) and managers of
key operating units.

2. Develop compliance policies and
procedures, including standards of
conduct. These policies, procedures and the
hospital's code of conduct typically identify areas
of risk for the organization. They should establish
rules that help employees to comply with federal health
care program requirements while advancing the hospital’s
mission and objectives. Standards of conduct should be
distributed to all directors, officers, managers, employees,
contractors, and medical and clinical staff members.

3. Develop open lines of communication. These can
include such vehicles as a newsletter, compliance intranet
website and an anonymous hotline for reporting potential
compliance issues. All potential issues of fraud and abuse

should be investigated and results reported to the govern-
ing board, which should be actively engaged in pursuing
remedies for recurring problems.

4, Provide appropriate training and education. A hos-
pital's governing body, employees, contractors and others
who act on the hospital’s behalf should be trained to comply
with rules, regulations and standards. Knowledge of fraud

and abuse laws is particularly important for boards.
5. Monitor and audit internally. While overall
compliance efforts, such as regular audits and risk
assessments, should help to identify and reduce
areas of potential concern across the organiza-
tion, special attention should be given to re-
viewing billing and claims processing.
6. Respond to detected deficiencies.
Consistently and promptly responding to and
correcting compliance deficiencies can help to
mitigate losses for hospitals. Having a response team
of audit, compliance and other staff may help to assess
identified deficiencies quickly. Deficiencies that have been
identified but not corrected can negatively affect a hospi-
tal's mission, reputation and legal status.

7. Enforce disciplinary standards. These standards
should be communicated extensively, made readily avail-
able to all hospital personnel and enforced consistently
across the organization. These actions help to reinforce an
organizational culture that emphasizes ethical behavior.

Sources: Office of Inspector General's Supplemental Compliance Program Guidance for Hospitals, 2005, and Compliance Program Guidance for Hospitals, 1998
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equate to effectiveness. The challenge
for smaller organizations, he says, is
to proactively engage in compliance
efforts when their more limited time,
smaller staff and other resources are
typically focused on the ongoing need
to generate more revenue.

“Hospitals that fail to focus suffi-
ciently on compliance responsibili-
ties because they don’t generate rev-
enue are executing an enterprise mis-
management strategy,” Dube says.
“Just like efforts that foster healthy
behaviors and wellness, effective
compliance oversight is preventive
medicine.”

The following governance and lead-
ership practices can help to foster ef-
fective compliance efforts [for addi-
tional examples, see 14 Board Com-
pliance Best Practices].

Top-level commitment and sup-
port. Dube says that CEOs must make
a commitment to compliance as the
bedrock of their organization’s cul-
ture. They also need support from the
full board and chair to implement a
robust compliance program, which in-
cludes the board’s being willing to ful-
fill its fiduciary duties. “These efforts
can’t be approached as a checklist ex-
ercise, but must be viewed as central
to the organization’s mission,” he says.

Board and committee structure.
Right-sized boards (typically nine to
15 members) with directors who have
compliance-related expertise (such
as finance, accounting, audit and risk
management skills) may be better
equipped to oversee compliance ac-
tivities, Evans says. Because boards
frequently rely on their committees to
more deeply review and tee up issues
for the full board, an audit and com-
pliance committee can help to focus
board governance and oversight of
compliance efforts. A staff-level cor-
porate compliance committee also
can do a spot check for issues and
support effective information flow
between the organization and the
board. This fosters more comprehen-
sive and coordinated oversight.

However, the jury is out on what
should be the most effective board
committee structure for compliance

and risk oversight. Overseeing all risk-
related activities, including elements
of the compliance program, as well
as internal and external audit activi-
ties, might be too much for a commit-
tee that meets only two to four times
a year. This realization is prompting
some boards to establish separate risk
management committees.

Dube sees the benefit of this ap-
proach. “Compliance and audit
oversight are two related, but very
different responsibilities — one risk-
focused, the other legal,” he says.
“If these functions resided in two
separate committees, the committee
focused on risk and compliance is-
sues could assist all other board com-
mittees with their compliance and
risk-related work and act as an early
warning mechanism about emerging
risks and compliance deficiencies.
The compliance officer and general
counsel then could work with this
committee and bring more time and
attention to this board oversight func-
tion. Having a separate compliance/
risk management board committee
also sends a strong message to the or-
ganization that the board and man-
agement value this function, take it
seriously and are willing to devote
sufficient resources to it.”

Transparency. “[CEOs] sometimes
worry that compliance problems will
reflect negatively on the organization,
so they are reluctant to share them
with the board,” Dube says. “How-
ever, [they] can’t afford to think this
way. Boards know that their organiza-
tions are not perfect and that contin-
uous improvement is the framework
within which they should view the
hospital’s performance.”

This same commitment to candid
communication applies to the rela-
tionship between the chief compli-
ance officer and the board. “Orga-
nizations can impede direct access
between the chief compliance officer
and the board, and this can become a
big issue for hospitals,” he says. “The
CCO’s job depends on having that
access, and the federal sentencing
guidelines make it clear that unim-
peded access is paramount.”

14 Board Compliance
Best Practices

1. Ensure that the organization’s compli-
ance program incorporates the elements
cited by the OIG [see sidebar, Page 18).

2. Provide adequate resources for com-
pliance efforts to support best practice
performance.

3. Establish a direct reporting relation-
ship for the corporate compliance officer
with the organization’s chief executive and
board chair.

4. Consider separating the general coun-
sel and corporate compliance officer roles
to ensure that the compliance officer is
completely independent.

5. Ensure that the organization’s cor-
porate compliance committee reports up
through the legal and compliance func-
tions and to the board audit and compli-
ance committee as needed.

6. Establish written policies and proce-
dures, including a code of conduct, that
promote consistent behaviors organiza-
tionwide.

7. Ensure that the board committee
charged with compliance oversight has
a clear charter specifying its roles and re-
sponsibilities and an annual work plan. For
a sample committee charter for an audit
and compliance committee, visit www.
greatboards.org.

8. Consider creating a board-level com-
pliance committee that does not have au-
dit oversight responsibilities.

9. Provide an orientation to the board
compliance committee’s roles and respon-
sibilities for all committee members.

10. Consider asking board members
with compliance- and risk management-re-
lated competencies to serve on the board's
compliance committee.

11. Provide education at least annually
for the full board on current and emerging
laws, areas of regulatory focus, and other
compliance issues and risks.

12. Consider conducting an annual
board review of the organization's policies
and procedures.

13. Conduct a risk assessment at least
annually and create a work plan to address
deficiencies. Share results with the board.

14. Consider making compliance a
standing agenda item for every board
meeting.
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Likewise, trustees don’t have the
luxury of putting their heads in the
sand when it comes to compliance
deficiencies. Dube says that boards
should be asking constructive, prob-
ing questions such as these:

» How do I know if our organization
is compliant with applicable laws and
regulations?

e How do I know if we provide ad-
equate quality of care?

» How do I know if our organization
delivers unnecessary care?

e How do I know if our readmission
rates are reasonable?

» How do I know if our organization
ensures the privacy of patient infor-
mation and other protected data?

e How do I know if we have in place
and use performance dashboards
throughout our organization?

“Knowing” is an important aspect
of compliance oversight, Dube says.
“Boards may delegate to manage-
ment, the medical staff and outside
advisers, but they may not abdicate
their responsibilities,” he says, “and
not knowing is not a defense.”

Incentives. Should the board pro-
vide incentives for management to
identify areas where compliance
falls short? Take quality performance
as an example, Dube says. “Many
boards now base CEO performance
incentives in part on improving per-
formance related to identified quality
problems,” he says. “All health care
boards could consider using incen-
tives based on CEO performance cri-
teria, focused on closing the gap be-
tween compliance best practice and
performance on the ground. We know
incentive compensation works.”

ISSUES AND CHALLENGES
Current areas of compliance risk in-
clude oversight of physician contracts
and relationships, quality and safety
performance, compliance with the
Stark Law, False Claims Act, Anti-
Kickback Statute, Criminal Health
Care Fraud Statute and other fraud
and abuse laws, and hospital billing
and coding practices.

Regarding physician arrangements,
Dube suggests that hospitals have a
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Compliance Investigations:
What the Board Needs to Know

Virginia Evans, general counsel and corporate compliance officer of

Centra Health, suggests that boards use the following questions to

start a conversation with the compliance officer and general counsel.
- Are there processes in place to ensure that complaints and allega-

tions are fully investigated?

- Are those processes being followed by the individuals required to

investigate?

- Does our organization have mechanisms in place to cause appropri-
ate reaction to and remediation of any wrongdoing?
- Does our organization have processes to ensure that the board will have

adequate notice about developments?

protocol for governing contracts with
referral sources. It should: address
who can enter into such contracts;
specify use of a form outlining terms
and provisions; and require that the
general counsel sign off that the form
was used to establish the contract,
and that the protocol for entering into
the contract was adhered to, he says.
The board should be aware that the
protocol exists and is being followed.

“Health care organizations inher-
ently operate in a gray zone, due to
the dynamic regulatory environ-
ment,” Dube says. “Boards need to
provide direction about where in that
zone they are willing to have the orga-
nization operate. Without this guid-
ance, how can management know it
is operating appropriately? It is the
board’s responsibility to understand
and ensure compliance with stan-
dards and regulations governing hos-
pital practices and be able to defend
its decisions.”

Dube adds that data security
breaches are an ongoing risk, as are
concerns about antitrust violations
associated with mergers and hospital-
physician affiliations and networks.

“Boards also should evaluate new
compliance risks their organizations
face as they move away from tradi-
tional approaches to care delivery
and payment toward a value-based,
population-focused system involving
new models of care delivery and pay-
ment, which entail new relationships
and partnerships,” Evans says.

She cautions boards to pay particu-
lar attention to the duty to investigate

potential issues. “Board members of
nonprofit organizations have been
fined or restricted from further board
service because they failed to ensure
that compliance problems were fully
investigated,” Evans says [see Com-
pliance Investigations: What the
Board Needs to Know].

“Health care boards would be well-
served to ensure that compliance
issues are a standing item at least
quarterly on board meeting agen-
das,” Dube says. “Building this topic
regularly into board meeting agendas
will signal its importance and bring it
into the board meeting planning pro-
cess. Being able to demonstrate the
board’s continuous focus on compli-
ance and risk also can be helpful in
responding to a whistleblower com-
plaint or lawsuit.”

HEIGHTENED SENSE
OF DUTY
Properly discharging fiduciary and
other oversight obligations requires
trustees to understand and ensure
compliance with the laws, regulations
and other requirements their organi-
zations must meet. As transforma-
tional change gives rise to new and
shifting standards and requirements,
governing with knowledge and vigi-
lance regarding compliance issues
and risks is an important way boards
can contribute greater value to the
organizations and those they serve. T

Mary K. Totten (marykaytotten@gmail.

com) is director of content for AHA’s Center
for Healthcare Governance, Chicago.
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